1362 8 


3 1761 1163 


VAC NIE 


eee 

* F 
eased jo 
3 ~ be. ~ 


Governmen 
Publication, 


(ipl iz 
=. ee Background Paper — | BP-370E 


GENDER-RELATED REFUGEE CLAIMS 


i 
( { 
\ H 
X “Op. fa a0 
Sy of 
Spy pee 


Margaret Young 
Law and Government Division — 


March 1994 


an 


laa ant 
roouul 
= of 


Parliament Resear ch 
duPatement | Branch 


The Research Branch of the Library of Parliament works 
exclusively for Parliament, conducting research and providing 
information for Committees and Members of the Senate and the 
House of Commons. This service is extended without partisan 


bias in such forms as Reports, Background Papers and Issue 
Reviews. Research Officers in the Branch are also available for 
personal consultation in their respective fields of expertise. 


©Minister of Supply and Services Canada 1994 
Available in Canada through 
your local bookseller 
or by mail from 
Canada Communication Group -- Publishing 
Ottawa, Canada K1A 0S9 


Catalogue No. YM32-2/370E 
ISBN 0-660-15644-X 


CE DOCUMENT EST AUSSI! 
PUBLIE EN FRANCAIS 


LIBRARY OF PARLIAMENT 
BIBLIOTHEQUE DU PARLEMENT 


TABLE OF CONTENTS 


PAGE 

PEA INA DAT CASE tte teenies hn cdl ACT ES: coos Laie as Co thr ee SPN So Fetha o 1 
APPROACHES TO PERSECUTIONIBASEDION GENDER. (05 see ee tins shen “uohemeiey 4 
A. The United Nations High Commissioner for Refugees (UNHCR) ............ 4 
Be Curent Refugees aw ies aed ee eae oop ca ke Oa Sie a Re es DN a 6 

1s) PETSECULION Soh gene 1 ete Ram ocr neater eae, Rm eee Ne Me ea Sk, La oe tsty 720 
ZeeFOr REASONS Of REUIONM weer ee Nee eI eee, ieee, lee eons eiter Ses etek pe | 
D9.ROTReASONS OL Political: Opinion’: «oy sani siesta een mci earnest shoo a 

4 Particular: Social-Group per cy in ete ee ee oh tees tem es a Ceey e s 8 

5, SOther Grounds eke is wee vs care ot wee the hal cao eee gre ce as file do Gates a ss 9 

C. Immigration and Refugee Board Guidelines .........-....-.-2+---2-4- 9 
DOMESTIC VIOLENCE - A SPECIAL CASE? ... .24...5.2... Pe es etek 1 Sines abe 13 


ADDING GENDER TO. THE RERUGEEDEEINLTON Siete tn ao Cae eae kee 18 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31761 116313628 


RECYCLED RECYCLE 


CANADA 


LIBRARY OF PARLIAMENT 
BIBLIOTHEQUE DU PARLEMENT 


GENDER-RELATED REFUGEE CLAIMS 


In 1991, a two-member panel of the Immigration and Refugee Board handed down 
a decision in a refugee case that provoked a storm of controversy lasting for over a year. 
Although that particular case was satisfactorily settled in January 1993 (when the woman was 
given permission to stay in Canada), the general issues it raised continue to be debated. This 
paper will outline and discuss that case and will then summarize developments in those aspects 


of Canadian refugee law that deal with gender-related claims. 
THE "NADA" CASE 


Nada (not her real name) claimed refugee status in Canada in April 1991 on the 
basis of persecution in her homeland, Saudi Arabia. She based her claim to being persecuted 
on the grounds of religion, political opinion and membership in a particular social group. 

The Refugee Division panel rejected her claim in a brief decision dated 24 
September 1991. In her testimony, Nada had described herself as a revolutionary, unwilling 
to wear her veil in public except to work or in order to not cause grief to her father. Asa result _ 
of her non-conformism, she testified that men had subjected her to indecent words and gestures. 
She also described the actions of the private "guardians" of public morality, the Mutawwi’in, 
the Committee for the Propagation of Virtue and Prevention of Vice. 

The panel found that the government of Saudi Arabia did not tolerate any abuses 
by the Mutawwi’in, and concluded that Nada had not proved that she had been a victim, or had 
risked being a victim, of this organization. In effect, the panel appeared to find that the grounds 


for persecution had not been made out. 


(1) Immigration and Refugee Board Decision, File no. M91-04822. 
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2 
The panel then went on to make the comments that became particularly « 


controversial: 


The claimant would do well, like all her compatriots, to abide by 
the laws of general application she opposes, and to do this under 
all circumstances, and not only, as she has done, in order to study, 
work or to show consideration for the feelings of her father, who, 
like everyone else in her large family, was opposed to the 
liberalism of his daughter. (informal translation) 


In this paragraph the panel seemed to be saying that laws that discriminate against 
women generally are unobjectionable, that women should act so as to please their family and 
that, in particular, they should submit to their fathers. It was these sentiments, as well as the 
negative decision itself, that fed the subsequent controversy. 

Subsequent to the rejection by the Refugee Division, Nada’s application to the 
Federal Court to permit an appeal was turned down, and departmental officials found that there 
were no humanitarian and compassionate grounds on which to let her stay. Nada turned to the 
media. 

Human rights advocates and women’s groups responded quickly to the decision, 
urging the Minister to broaden the definition of refugee to cover claims based on gender. Mr. 
Ed Broadbent, head of the International Centre for Human Rights and Democratic Development, 
was one prominent voice: "If we believe as a society that women’s rights are human rights, then 
it is time to stop discriminating against women in refugee policy."® The media -- print, radio 
and television -- all covered the question extensively. Even after the government softened its 
position, certain groups, in particular the National Action Committee on the Status of Women, 
urged a general moratorium on deportations from Canada of women whose refugee claims had 


been rejected and who claimed to fear abuse in their native countries. 


(2) ' Calgary Herald, 23 January 1993. 


(3) | Ottawa Citizen, 3 February 1993. 
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The Minister of Employment and Immigration’s evolving response to the 
controversy over Nada’s case became a story in itself. In the-middle of January 1993, 
Mr. Valcourt stated: "I don’t think Canada should unilaterally try to impose its values on the 
rest of the world. Canada cannot go it alone, we just cannot."® And on the same occasion: 
"The laws of general application in countries of the world are not necessarily laws that we in 
this country would want to promote because of our values but will Canada act as an imperialist 
country and impose its values on other countries around the world?"™ 

In response to pressure to widen the refugee definition to include gender as a basis 
for a refugee claim, Mr. Valcourt made it clear that Canada would not be leading any campaign 
in the international community; he cited the fear of opening the floodgates to women fleeing 
abuse at a time when Canada is trying to control the flow of refugees. He pointed out that 
women facing persecution could come within that part of the refugee definition relating to a 
"particular social group," or could be allowed to stay on humanitarian and compassionate 
grounds. 

In the face of a storm of protests and publicity, the government appeared to soften 
its position on broadening the definition of refugee. An aide to the Minister was reported to 
have stated that Canada would consider raising the matter with the United Nations, but only if 
there was widespread support: "If there was a consensus on this gender issue in this country, 
and it was brought back to the government, the government could consider making 
representations on this issue to the United Nations." 

Only days later, on 29 January 1993, Minister Valcourt announced that Nada 
would be allowed to stay in this country and that Canada would consider refugee status for 


women claiming to have been persecuted because of their sex. He announced that the 


(4) London Free Press, 16 January 1993. 
(5) The House, CBC Radio, 16 January 1993. 
(6) Globe and Mail (Toronto), 16 January 1993. 


(7) Ottawa Citizen, 25 January 1993. 
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Immigration and Refugee Board would soon be issuing guidelines on how to deal with such 
cases. The guidelines would be "intended to encourage and promote consistency and coherence 


in the treatment of refugee claims in Canada," stated the Minister. 
APPROACHES TO PERSECUTION BASED ON GENDER 


As the controversy raged over Nada’s individual case and the broader issues it 
raised, it became clear that these issues were not as black and white as had at first appeared. 
Experts pointed out that a woman could already succeed in a refugee claim related to her gender, 
even in the absence of an explicit reference to gender in the refugee definition. This section of 
the paper discusses the degree of protection that may currently be afforded to women. The 


Immigration Act defines refugee, in part, as follows: 
"Convention refugee" means any person who 


(a) by reason of a well-founded fear of persecution for reasons of 
race, religion, nationality , membership in a particular social group 
or political opinion, 


(i) is outside the country of the person’s nationality and is unable 
or, by reason of that fear, is unwilling to avail himself of the 
protection of that country... 


A. The United Nations High Commissioner for Refugees (UNHCR) 


The UNHCR Handbook on Procedures and Criteria for Determining Refugee 
Status does not specifically mention gender-related claims or refugee claims by women in its 


discussion of the meaning and application of the refugee definition. 


(8) Toronto Star, 30 January 1993. The Guidelines had been circulating in draft form for consultative 
purpose for some months. 


(9) Immigration Act, RSC 1985, c. I-2, s. 2. The Canadian definition is based on that found in the 
international Convention Relating to the Status of Refugees, to which Canada is a signatory. 
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| In 1985, however, the UNHCR’s Executive Committee adopted a Conclusion 
entitled "Refugee Women and International Protection.""® The Conclusion noted the special 
problems experienced by refugee women and girls, who constitute the majority of the world’s 
refugees. In addition to recommendations related to international protection, the Conclusion also 
dealt with national refugee determination systems. The Executive Committee: 

(k) Recognized that States, in the exercise of their sovereignty, are 

free to adopt the interpretation that women asylum-seekers who 

face harsh or inhuman treatment due to their having transgressed 

the social mores of the society in which they live may be 

considered as a "particular social group" within the meaning of 

Article 1 A(2) of the 1951 United Nations Refugee Convention. 

Note that the term "social mores" is quite broad and could include breach of strict 
Tules that applied only to women. (Of course, for the definition to apply, persecution for 
violation of the rules would also have to be made out.) Although not binding on individual 
states, this recommendation reflected the evolving view that these kinds of claims could be 
received and assessed by individual countries applying the Convention standard. 

In subsequent years, the particular needs of refugee women in general continued 
to be addressed and the recommendations of the Executive Committee in connection with the 
recognition of gender-related claims became broader and stronger. Instead of states being “free 
to adopt" the position that women could be considered a "particular social group" (as the 1985 
guidelines had stated), guidelines adopted in 1991 stressed that women: 

... fearing persecution or. severe discrimination on the basis of 

their gender should be considered a member of a social group for 

_ the purposes of determining refugee status. Others may be seen 


as having made a religious or political statement in transgressing 
the social norms of their society.” (emphasis added) 


(10) 1985 (Executive Committee -- 36th Session), No. 39 (XXXVI). Conclusion endorsed by the Executive 
Committee of the High Commissioner’s Programme upon the Recommendation of the Sub-Committee 
of the Whole on International Protection of Refugees. 


(11) Guidelines on the Protection of Refugee Women, EC/SCP/67 (July 22, 1991), quoted in Women 

Refugee Claimants Fearing Gender-Related Persecution, Guidelines Issued by the Chairperson Pursuant 

»y to Section 65(3) of the Immigration Act, Immigration and Refugee Board 9 March 1993, p. 12 
(hereafter, "Guidelines"). 
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B. Current Refugee Law” 


In assessing claims to refugee status, the structure of the refugee definition 


(3) A claimant must have a well- 


requires that a number of factors be taken into account. 
founded fear that he or she will be persecuted if returned home and persecution must be 
connected to or arise from one of the named characteristics relating to the individual’s civil or 
political status: race, religion, nationality, membership in a particular social group or political 
opinion. The following provides a very brief summary of these various elements as they apply 
to gender-related claims. It should be noted that, while persecution and at least one of the 
named groups are central elements to a claim, many refugee claims present more than one 


ground (as was argued in the Nada case). 
1. Persecution 


Persecution is not discrimination or inconvenience. .Nor is it a transient or 
isolated harm. Rather, it is a serious and sustained harm in which the individual’s country is 
itself engaging or which it is unable or unwilling to prevent. Gender-related claims must meet 
this test in the same manner as all other claims. 

Whether a harm is sufficiently serious to constitute persecution may be assessed 
by reference to basic human rights as set out in core international documents such as the 


Universal Declaration of Human Rights and the International Covenants on Civil and Political 


Rights and Economic, Social, and Cultural Rights. Not all the mghts enunciated in those 


documents would, if breached, necessarily amount to persecution, but many would, including 
(to name only a few): freedom from arbitrary deprivation of life; freedom from torture or cruel, 
inhuman treatment or punishment; protection against slavery; the right to legal recognition as 
a person;. freedom from arbitrary arrest and detention; the right to a fair trial; the right to 


personal integrity; the right to freedom of movement; the right to leave and return to one’s 


(12) This section of the paper draws from James C. Hathaway, The Law of Refugee Status, Butterworths 
Canada Ltd., 1991 (hereafter "Hathaway"). 


(13) Several of these will be assumed for present purposes; these are: that the claimant is outside her country 
of nationality or permanent residence and that there are no reasons relating to criminality or security 
that would deprive an otherwise qualifying claimant of protection. 
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country and the right to vote. Violation of a wide range of social and economic rights may also 
constitute persecution in certain circumstances. 

Thus, women who face persistent harassment or violation of fundamental rights 
that the state condones or fails to prevent, would meet this aspect of the refugee definition. It 


is important to note ‘that physical assault and rape may constitute persecution. 
2. For Reasons of Religion 


Certain countries place significant restrictions upon women. Where these 
restrictions arise from the official religion of the country, disobeying the rules may be seen as 
anti-religious and punishable on that account. The Convention, however, protects both the right 
to hold a religious belief and the right not to hold a religious belief.“* Thus, those who 
transgress the social mores of their society may, in some cases, claim to be persecuted on the 


basis of religion. 
3. For Reasons of Political Opinion 


In cases similar to those just described, in which the laws of the state are those 
of the official religion, rejecting "cultural/religious norms" that discriminate against women may 
be seen as a political act. Thus, actions that are not normally seen as "political" in the West, 
such as dressing in an unapproved manner, make a statement that authorities interpret as 
defiantly political as challenging the fundamental tenets of the state and its power to control its 
citizens. 

Whether challenging prevailing norms is classified in terms of religion, or in 
terms of political opinion, if measures taken to enforce the prevailing norms amount to 
persecution, or if the prevailing norms themselves violate core international human rights 


standards, there will be a basis for a refugee claim. 


(14) Ibid., p. 145. 


(15) Hathaway cites an Immigration Appeal Board decision in 1987 (Mokjgan Shahabaldin, V85-6161) in 
which an Iranian woman’s unwillingness to wear the chador and participate in Islamic functions was 
interpreted as an expression of political opinion. 
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4. Particular Social Group 


There is no one agreed-upon view of the definition or scope of "particular social 
group." As noted above, the Executive Committee of the UNHCR has recognized that women 
who have transgressed the social mores of their country may be considered such a group. 
Hathaway identifies gender-based groups as a "clear example" of a particular social group 
because their members share a common and immutable characteristic -- their sex.“ This 
view was accepted in Canada in the case of Zekiye Incirciyan,“” a Turkish widow who was 
persecuted in her country because she did not live under the protection of a male relative. The 
particular social group was identified as "single women living in a Moslem country without the 
protection of a male relative."“® The approach of that case has been accepted in other 
Immigration and Refugee Board decisions in relation to women in Lebanon and Sri Lanka,“” 
and, interestingly in view of the Nada case, Iran.°” 

In April 1993, the Federal Court of Appeal held that women in China with more 
than one child who are faced with forced sterilization form a particular social group.?” The 
Court stated: "All of the people coming within this group are united or identified by a purpose 
which is so fundamental to their human dignity that they should not be required to alter it on the 
basis that interference with a woman’s reproductive liberty is a basic night ‘rank[ing] high in our 


scale of values.’"°” Only a few months later, however, a panel of the Federal Court of 


(16) Hathaway (1991), p. 162. 

(17) Immigration Appeal Board Decision M87-1541X, 10 August 1987. 
(18) Quoted by Hathaway, p. 162. 

(19) Ibid. 


(20) CRDD T89-06969, T89-06970, T89-06971. In their 1990 decision the panel found that "Women and 
girls who do not conform to Islamic fundamentalist norms," were members of a particular social group. 


(21) ' Cheung v. Canada, (Minister of Employment and Immigration), [1993] 2 F.C. 314 (C.A.) 


(22) Ibid., p. 322. 


( 
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Appeal held that parents in China with more than one child were not a particular social 
group.~ 

In June 1993, the Supreme Court of Canada in Ward™ set out the framework 
for assessing "particular social groups" for the purpose of the Convention. The Court delineated 
three possibilities: . 


1. groups defined by an innate or unchangeable characteristic; 


2. groups whose members voluntarily associate for reasons so fundamental to their 
human dignity that they should not be forced to forsake the association; and 


3. groups associated by a former voluntary status, unalterable due to its historical 
permanence. ®» 


The Court explicitly recognized that claims based on gender would fall into the 
first category, thus confirming the trend of the Executive Committee of the UNHCR, the opinion 


of Hathaway and the previous Canadian decisions cited.” 
5. Other Grounds 


Women refugee claimants may also be able to assert refugee claims based on their 
race or their nationality in situations where laws impact on women solely as women. For 
example, a woman of one race living in a country where the majority is of a different racial 


origin may be persecuted both because of her origins and her gender. 


on Immigration and Refugee Board Guidelines 


As may be seen from the above discussion, the framework for acceptance of 


gender-related claims has been laid in refugee law, and, in practice, the Board has accepted 


(23) Chan v. Canada (Minister of Employment and Immigration), [1993] F.C. No. 742, Doc. A-233-92 
(F.C.A.) Dissenting reasons were given by Mr. Justice Mahoney, who had been on the panel that 
decided Cheung. f 

(24) Canada (Attorney-General) v. Ward, [1993] 2 S.C.R. 689 (S.C.C.) 

(25) Ibid., p. 739. 


(26) Hathaway (1991), p. 162. 
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some of these types of claims in the past. As the Nada decision illustrated (by being almost a 


caricature); however, the necessary conceptual framework for the analysis of such claims was 


not well-developed in all Board members. Indeed, in addition to an apparent lack of 


sophistication regarding refugee law, the decision-revealed overt sexism (the decision said that 
Nada, as a daughter, should "show consideration for the feelings of her father") that suggested 
a wider problem. 

While the public debate continued, the Chair of the Immigration and Refugee 
Board was developing Guidelines to assist members in dealing with gender-related claims.°” 
Draft Guidelines were circulated for consultation purposes in August 1992, with the final version 
released on 9 March 1993, in conjunction with International Women’s Day; they may be found 
as an Appendix to this paper. The Guidelines, entitled "Women Refugee Claimants Fearing 
Gender-Related Persecution," coupled with training initiatives undertaken by the Board, are 
designed to provide members with the conceptual framework for consideration of gender-related 
claims and should help to foster sensitivity to some of the unique issues and problems presented 


by such claims. 


The IRB Guidelines are not legally binding in any strict sense. Members of the - 


Board are independent decision-makers who decide cases on the basis of the law, the facts as 
presented to them, similar decisions in the past (although they are not bound by these) and by 
objective information relating to the countries of origin of the claimants. The Guidelines, 
however, form a succinct statement of the issues and refer to specific factual situations and 
relevant cases in the past. Given the care with which the Guidelines were researched, members 
would need good reasons to deviate from the principles on which they are based. 

Explicit instructions to that effect have been given to all members of the Board. 
The concluding section of a memorandum from the Chairperson entitled "Procedures for the 


Guideline-Making Process - s. 65(3) and (4) of the Immigration Act," provides as follows: 


(27) With amendments to the Immigration Act that came into force on 1 February 1993, Board guidelines 
were given a statutory basis. Their purpose is "to assist the members of the Refugee Division and 
Appeal Division in carrying out their duties under this Act" (section 65(3)). In addition, they serve to 
foster consistency in what is a very decentralized system. Note that the Guidelines apply only to Board 
members, not to visa officers selecting refugees abroad, although the Guidelines have been supplied 
to these officers. 


P~ 


( 
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Implementation of the Guidelines . 


Refugee, Immigration Appeal and Adjudication Divisions Members 
are expected to follow the Guidelines unless there are compelling 
or exceptional reasons for adopting a different analysis. 


Individuals have a right to expect that the Guidelines will be 
followed unless compelling or xcepne reasons exist for 
departure from them. 


At the same time, the Guidelines are not binding in the sense that 
Members and Adjudicators may use their discretion in individual 
cases to follow a different approach where warranted, as long as 
the reasons for departure are set out in their reasons for decision. 


* OK OK 


The IRB Guidelines address four critical issues: 


1. To what extent can women making a gender-related claim of fear of persecution assert one, 
or a combination, of the five enumerated grounds of the Convention refugee definition? 


2. In what circumstances does sexual violence or prejudicial treatment towards women 
constitute persecution? 


3. What evidentiary elements must be considered in gender-related claims? 


4. What special problems do women face in presenting their refugee claims? 


In addition to identifying and addressing the above elements, the Guidelines are 
also helpful in setting out four broad categories of women refugee claimants. The first category 
consists of women who fear persecution on the same grounds as men and in similar 
circumstances. Thus, while the methods of persecuting women may be different from those used 
to persecute men (women are more likely to be raped, for example), and while women may face 


different problems in asserting their claims (talking about the rape, for example, may pose great 


‘ problems for women because of a cultural stigma), the essence of the claim is the same for each 


gender. 

Another category consits of women who fear persecution because of the activities 
of their family members, rather than because of their own Status, activities or beliefs. 
"Persecution of kin" has as its goal the discovery of information relating to the family. In 


addition, women may be assumed to hold beliefs similar to those of their family members and 
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_persecuted on that basis. A persecuted family group may be considered a “particular social 
group" for the purpose of the refugee definition. 

The Guidelines describe the third group of women as consisting of those "who 
fear persecution arising from certain circumstances of severe discrimination on grounds of 
gender or acts of violence either by public authorities or at the hands of private citizens from 
whose actions the state is unwilling or unable to adequately protect the concerned persons" 
(emphasis in original). This category would likely cover such cases as genital mutilation or 
bride burning. 

The fourth group of women are those who fear persecution because in their 
country of origin they have transgressed religious or customary laws and practices that 
discriminate against women. The Guidelines cite such social traditions or cultural norms as 
choosing their own husbands instead of accepting an arranged marriage, wearing makeup, having 
hair showing or wearing a certain type of clothing. Such women.may be considered as a 
gender-defined social group. 

The Guidelines state that most gender-specific claims to refugee status can be 
determined on grounds of religion or political opinion, and seem to suggest that "particular 
social group" should be a "residual category," to be considered only after consideration of more 
specific grounds. In discussing the ambit of that term the Guidelines note that the possibility 
that a large number of women could be included in the group is irrelevant, provided that the 
social group suffers or fears discrimination that is not suffered by the general population or by 
other women. The Guidelines caution that mere membership in a group is not sufficient -- a 
claimant must still have a genuine fear of harm sufficient to constitute persecution should she 
be returned home,®® her gender must be the reason for the feared harm, and she must have 


no reasonable expectation that her home country can protect her. 


(28) On page 10 of the Guidelines it is noted that for treatment to amount to persecution, "it must be a 
serious form of harm which detracts from women’s human rights and fundamental freedoms." An 
objective standard of what constitutes these forms of harm may be found in international human rights 
instruments. Note that in the case of Cheung (referred to below), the Court referred to Articles 3 and 
5 of the Universal Declaration of Human Rights in concluding that Chinese women facing forced 
sterilization were being persecuted. Article 3 states: "Everyone has the right to life, liberty and 
security of the person." Article 5 states: "No one shall be subjected to torture or to cruel, inhuman 
or degrading treatment or punishment." 
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The Guidelines also seek to sensitize decision-makers to the special evidentiary 
and other problems women face in presenting their claims. These include cultural pressures that 
make it difficult to reveal or discuss persecution of-a sexual nature; the lingering psychological 
trauma of such assaults; the difficulties of proving persecution based on the activities of family 
members and the problems of characterizing state involvement in societies where women are 
denied. rights generally. 

Its Chairperson, Nurjehan Mawani, has committed the Board to monitoring the 
impact of the Guidelines in individual refugee claims and revising them as the law evolves.?” 
On the first anniversary of their release, the Board announced that the previous year some 350 
gender-related claims had been identified. Of the 170 claims completed, 70% had been decided 


in favour of the claimant.© 
DOMESTIC VIOLENCE -- A SPECIAL CASE? 


Women who flee their homelands to escape domestic violence, or who have 
reason to fear such violence should they be forced to return home, also request Canada’s 
protection.°” In this, they resemble other refugee claimants who seek Canada’s protection 
against serious harm should they be forced to return to their country of origin. The question 
is: to what extent can women who fear abusive domestic situations claim Canada’s protection 
through the refugee status determination system? What additional avenues are open to them 


within the immigration system? 


(29) Nurjehan Mawani, "The Factual and Legal Legitimacy of Addressing Gender Issues, "Refuge, Vol. 13, 
No. 4 (July-August 1993), p. 8. 


(30) News Release, Immigration and Refugee Branch, 9 March 1994. 


(31) In the former situation a woman could flee an abusive husband in her home country and come to 
Canada. In the latter situation, an abusive husband of a couple living in Canada could have returned 
(or been deported) to his homeland. In either case, the wife fears a resumption of the abuse should she 
be required to return home. 
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The IRB Giidennes allude to this issue but provide less guidance for this matter 
than for the other aspects of gender-related claims. This is perhaps inevitable because the issue 
is relatively new., As a group, women refugee claimants in this situation appear to fall within 
the third broad category described above (p. 12). This category reads in full as follows: 


Women who fear persecution resulting from certain circumstances 


of severe discrimination on grounds of gender or acts of violence 
either by public authorities or at the hands of private citizens from 


whose actions the state is unwilling or unable to adequately protect 
the concerned persons. In the refugee law context, such 
discrimination may amount to persecution if it leads to 
consequences of a substantially prejudicial nature for the claimant 
and if it is imposed on account of any one, or combination, of the 
statutory grounds for persecution.°” (emphasis in original) 


Note that at least one of the enumerated grounds must still be present. Domestic 
violence, however, is less likely to be related to the grounds of race, religion, nationality, or 
political opinion. This leaves membership in a particular social group. The question thus 
becomes: to what extent can victims of domestic violence be said to form a particular social 
group and thus be brought within the ambit of the Convention? 

The Guidelines place these women as part of a sub-group which "can be identified 
by reference to the fact of their exposure or vulnerability for physical, cultural or other reasons, 
to violence, including domestic violence, in an environment that denies them protection. These 
women face violence amounting to persecution, because of their particular vulnerability as 
women in their societies and because they are so unprotected."° (emphasis in original) 

The case law is still embryonic: The IRB Guidelines cite three cases, all decided 
in late 1992 or early 1993. In one, the Federal Court of Appeal raised the question, 


without deciding one way or the other, of whether "Trinidadian women subject to wife abuse" 


(32) Guidelines, p. 3. 
(33) ‘Ibid., p. 6. 


(34) Ibid., p. 14. 
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could constitute a particular social group.°” The other cases were decisions of the Refugee 
Division and they took opposing views. In one, the claimant was found to be a member of a 
social group described as "unprotected Zimbabwean women or girls subject to wife abuse."°° 
In the other, the panel found that abused women unprotected by their country of origin were not 
a particular social group. The panel reasoned that the existence of persecution alone should not 
define a particular social eroup. The Guidelines, however, suggest that abused women can form 
a particular social group based on the fact of their abuse. The view that a particular social 
group can be in part defined by its abuse gained support in Cheung, in which the Federal Court 
of Appeal held that women in China facing coerced sterilization as a result of the country’s one- 
child policy could form a particular social group. Although in Ward the Supreme Court of 
Canada approved the Cheung decision, it also rejected a broad approach whereby people would 
become members of a particular social group merely by virtue of their common 
victimization. °” 

Bound to arise is the question of how many claimants could come within the 
scope of "particular social group," if abused women were to be included. This question is not, 
however, relevant to refugee law.°® As the Guidelines (and refugee experts) point out, large 
numbers of people may also share the other enumerated characteristics of race, religion, 


nationality and political opinion. °” 


(35) Canada v. Mayers, [1993] 1 F.C. 154 (C.A.). In Mayers, the Court held that the credible basis panel 
should have decided that such a claim should have been sent for a full hearing, in view of the fact that 
the law was not settled in this area. 


(36) CRDD U9-06668, 19 February 1993. It is noteworthy that the panel found her claim to persecution 
on grounds of religion would have been sufficient. The panel, however, went on to place her in two 
particular social groups: unprotected Zimbabwean women or girls subject to wife abuse and 
Zimbabwean women or girls forced to marry according to customary laws. 


(37) Ward, p. 729. 


(38) Although irrelevant to refugee law, it would be naive to pretend that the question of numbers (the 
"floodgates" argument) is not relevant to national governments. 


(39) Guidelines, p. 6. 


RECYCLED /MECYC”E 
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Domestic violence, however, seems different in kind, since, unfortunately, it is 
an attribute of virtually all societies. If “unprotected Zimbabwean women or girls subject to 


wife abuse" formed a social group, then so would "unprotected African women and girls" and, 


by extension, all unprotected women and girls subject to abuse. Since no country, including 
Canada, can guarantee security in the face of a determined abuser, the implications of.a policy 
suggesting that any abused woman could find refuge in Canada would be staggering.“ 

Note that the social group of Zimbabwean women was carefully characterized as 
"unprotected."“ A lack of state protection is an essential element of a well-founded fear of 
persecution.“” One way of limiting the scope of a social group based on abuse would be 
through the definition of "unprotected." Failure of a state through its laws to prevent abuse 
would clearly constitute such a lack of protection. Going one step further, if a state’s laws did 
on their face provide protection but, through policy, practice or conditions in the country, were 


not enforced or enforceable, the lack of protection could be considered sufficient to justify a 


claimant’s seeking the protection of another state. 


A recent decision of the Federal Court dealt with this issue of protection in the . 


context of admission to Canada on humanitarian and compassionate grounds.“ The applicant 


was about to be deported and applied for a stay of execution of the order. One of the grounds 
argued was that she had been abused by her husband in Dominica and that she would not receive 


protection in that country. 


(40) It must be remembered that the government does place substantial barriers to the arrival of refugee 
claimants. Chief among these are visa requirements. In addition, women fleeing from one country to 
another face many economic, physical and social problems not faced to the same degree by men. 


(41) In this case, the claimant had been forced to enter a polygamous marriage at the age of 15 with a man 
many years her senior. Because of his wealth and influence, her repeated attempts to invoke police 
protection from his physical abuse were unsuccessful. Further, the panel concluded that because of the 


reach of his power and position, it would not be possible for her to seek refuge elsewhere in 
Zimbabwe. 


(42) See, for example, Hathaway (1991), p. 105. 


(43) Harper v. Canada (Minister of Employment and Immigration (1993), 62 F.T.R. 96 (Fed T.D.). 


‘ 
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The judge stated that, "while domestic violence and the extent to which victims 
may receive protection from appropriate authorities in their countries of origin is a serious 
matter, there must be evidence that an applicant is the victim of abuse and that there is no 
protection afforded in her country of origin" (emphasis added). In deciding against the 
applicant, the judge took note of recent efforts by the government of Dominica to raise 
awareness of the issue of domestic violence and to conduct research into it. He noted that the 
Welfare Department in that country often provides assistance to victims in the form of temporary 
shelter. Although acknowledging that the police are often reluctant to interfere in "domestic 
quarrels," he nevertheless concluded that, on the evidence, he was "not satisfied that Dominica 
is a country in which domestic violence is condoned or where tere is no recourse for victims 
of domestic violence." The applicant has appealed the decision. The five children under 
her care in Canada have won the right to have their case -- that they not be deprived of Mrs. 
Harpers’s care -- heard at the same time. 

The above case was not a refugee determination case. In the refugee context, it 
is still unclear how far the ambit of "social group" can be stretched in domestic abuse cases. 
Nor is it clear how rigorous the test will be for determining a lack of state protection and the 
supporting evidence that would be required. In her 1993 speech at the University of Ottawa, 
the Chairperson of the Board referred to positive decisions in domestic abuse cases coricerning 
women from Ecuador and Honduras. On the other hand, a Tunisian woman had been rejected 
because the Board found that her country offered adequate protection. Since then, a Russian 
woman has been found to be a refugee on the basis of an abusive relationship with an 
underworld figure with ties to the Russian police deemed sufficient to "put her persecutor above 


the law."¢° 


(44) Ibid., p. 102. 
(45) Ibid., p. 103. 


(46) Calgary Herald, 28 December 1993, p. B1. 
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Even if women claiming to fear serious domestic abuse should they be returned 
home are not easily accommodated within the refugee determination system, this not does mean 
that compelling cases would not (or should not) receive protection from Canada. The Minister 
of Citizenship and Immigration has a humanitarian and compassionate discretion that may be 
used in such cases and, indeed, was eventually used in Nada’s case, although only in reponse 
to public pressure. The advantage of such an approach is that the Convention refugee definition 
need not be extended to cover situations it was never intended to cover and which it may fit 
uneasily. 

On the other hand, the disadvantages of relying on the Minister’s humanitarian 
and compassionate jurisdiction, are significant. Claimants in the refugee determination system 
receive a hearing, may have counsel to present their case, and may apply to the courts for leave 
to appeal a negative decision. The assessment of applicants on humanitarian grounds, on the 
other hand, is an administrative action. Although the decision-maker must be fair, there are few 
rights available to applicants and no right to be heard in person. Rejected applicants may try 
to garner support from sympathetic groups or organizations and may take their case to the 


media, but that is generally their only recourse. 
ADDING GENDER TO THE REFUGEE DEFINITION 


So far, the issues raised by gender-related refugee claims have been discussed in 
relation to the existing definition of Convention refugee in international and Canadian law, 
specifically the five enumerated grounds to which a claim to persecution must be related. Under 
the existing framework, gender-related claims are first assessed in relation to persecution on the 
grounds (in particular) of religion and political opinion, and, if these are not applicable, of 
membership in a particular social group. 

As discussed above, this approach is seen in the Immigration and Refugee Board 
Guidelines, in some past refugee decisions, and in training given to members in the application 
of the refugee definition. Because gender issues are considered under the existing law, evolution 


of this law to cover gender-related claims has the advantage of not requiring legislation. 
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Incremental, yet ultimately substantial, changes in attitudes and policies may thus be made. within 
the existing framework without seeming revolutionary. 

Another approach would be to amend Canadian law to include gender as an 
additional ground of persecution under which individuals could claim Canada’s protection. 
There would be several advantages to this. The issues in these claims would be confronted 
directly, rather than indirectly. Rather than claimants having to mould their claims to fit 
established criteria that may not be entirely appropriate, they could refer directly to persecution 
on grounds relating to gender. This argument may carry less force following the endorsement 
of gender claims as falling within a particular social group. It could also be argued that if 
gender were an enumerated ground of persecution, gender-related claims would be considered 
more seriously and women’s rights as human rights would be advanced in a very tangible way. 
It would become much more difficult to dismiss women’s rights as merely "cultural" issues, or 
to treat laws that discriminate against women as laws of general application to which women 
should be required to subscribe, even when those laws violate basic international human rights 
norms. 

There are, however, several arguments against including gender as an enumerated 
ground of persecution in the definition. The first is that it is not necessary. As noted above, 
the traditional grounds of persecution may be soundly interpreted so as to respond to many 
gender-related claims. Further, the concept of a social group is proving sufficiently elastic to 
accommodate other gender-related claims that are not so easily categorized. It could be argued 
that if the current definition is working (or can be made to work through training and 
guidelines), we need not tinker with it. 

' Even if such an amendment were made, its ambit would still be unclear. To what 
extent would it cover cases of domestic violence, for example. Would the amendment help (is 
it intended to help?) a victim of domestic violence from, for example, the United States, who 
could prove that, although protective laws, policies and practices are all in place, her husband 
is nevertheless likely to succeed in tracking her down and murdering her? In short, all the 
questions likely be raised and decided in due course about the scope of the existing refugee 


definition with respect to gender-related claims would still have to be raised and decided. 


CYCLED RECYCLE 
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Critics of the propor might also raise the argument that if the refugee definition 
is opened up to add gender, it should also be amended to assist members of other groups. 
Homosexuals, for example, have received protection in the past as part of a particular social 
group.“” Would they have a valid argument that they too should be protected specifically in 
the refugee definition? .Proponents of the gender amendment would perhaps have to be prepared 
to explain why women (who would be its primary beneficiary) should be protected more directly 
than other groups, who would have to be content with being considered part of a particular 
social group. 

This discussion has centred on amending Canada’s domestic law to add gender 
to the refugee definition. Of course, this definition mirrors the international definition. Should 
Canada campaign to have the definition in the Convention Relating to the Status of Refugees 
changed as well? The advantages of doing so would be the same as outlined above for the 
Canadian context, in that such advocacy would raise issues of women’s human rights and 
heighten awareness. Such a change would, however, be unlikely internationally, as states 
already struggle with what they perceive to be unmanageable flows of refugee claims. The 
chance of success would be remote for any proposal that could have the effect of increasing the 
pool of potential claimants. Further, there is also the possibility that, in the current climate, a 
formal debate on the refugee definition could lead to changes in the opposite direction -- that is, 
tightening the definition to make it more restrictive. 

In closing, it should be noted that, even once training has taken place and Refugee 
Division members have been sensitized to the issues surrounding gender-related claims, not all 


claims by women citing fear of persecution relating to their gender will be accepted, any more 


than are all refugee claims by men. Proving a fear of persecution is an onerous burden for any 


claimant. Women have, however, a right to expect that the refugee definition will be applied 
to them in a flexible manner that is attuned to issues affecting them particularly because of their 
gender, and without sexist bias. It also seems reasonable to expect that women who are rejected 
as refugee claimants but who nevertheless face serious harm if returned to their country of origin 
should receive sensitive treatment by the government, on a case by case basis. In forcing these 


issues forward for public discussion and action, Canada should be grateful to "Nada." 


(47) In Ward, the Supreme Court of Canada also noted that claims based on sexual orientation as well as 
gender would fall into the first category of "particular social group." 
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GUIDELINES 


ISSUED BY THE CHAIRPERSON 


PURSUANT TO SECTION 65(3) 
OF 
THE IMMIGRATION ACT 


Immigration and Refugee Board 
Ottawa, Canada 
March 9, 1993 


THE ISSUE 


The definition of a Convention refugee in the Immigration Act does not include gender 
as an independent enumerated ground for a well-founded fear of persecution warranting the 
recognition of Convention refugee status. As a developing area of the law, it has been more 
widely recognized that gender-related persecution is a form of persecution which can and should 
be assessed by the Refugee Division panel hearing the claim. Where a woman claims to have a 
gender-related fear of persecution, the central issue is thus the need to determine the linkage 
between gender, the feared persecution and one or more of the definition grounds. 


Most gender-related refugee claims brought forward by women raise four critical issues 
which these Guidelines seek to address: 


First Issue 


To what extent can women making a 
gender-related claim of fear of 
persecution successfully rely on any 
one, or combination, of the five 
enumerated grounds of the Convention 
refugee definition? 


Third Issue 


What are the key evidentiary elements 
which decision-makers have to look to 
when considering a_ gender-related 
claim? 


Second Issue 


Under what circumstances does sexual 
violence, or a threat thereof, or other 


prejudicial treatment towards women 
constitute persecution as that term is 
jurisprudentally understood? 


Fourth Issue 


What special problems do women face 
when called upon to state their claim 
at refugee determination hearings, 
particularly when they have had 
experiences that are difficult and often 

humiliating to speak about? 
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THE ANALYSIS 


Obviously, not all claims brought forward by women are specifically gender-related. 
Women frequently claim fear of persecution in common with their fellow male citizens, though 
not necessarily of the same nature or at the same- level of vulnerability, for such reasons as 
belonging to an ethnic or a linguistic minority, or | membership in a political movement, a trade 
union or a religious denomination. 


Although gender is not specifically enumerated as one of the grounds for establishing 
Convention refugee status, the definition of Convention refugee may properly be interpreted 
as providing protection to women who demonstrate a well-founded fear of gender-related 
persecution by reason of any one, or a combination of, the enumerated grounds. 


Before determining the appropriate ground(s) applicable to the claim, decision-makers must 
first idenufy the nature of the persecution feared by the claimant. 


Generally speaking, women refugee claimants may be described by four broad categories, 
although these categories are not mutually exclusive or exhaustive:’ 


Women who fear persecution on the same Convention grounds, and in similar 
circumstances, as men. That is, the risk factor is. not their sexual status, per se, but rather 


their particular identity (i.e. racial, national or social) or what they believe in, or are 
perceived to believe in (i.e. religion or political opinion). In. such claims, the substantive 
analysis does not vary as a function of the person’s gender, although the nature of the harm 


feared and procedural issues at the hearing may vary as a function of the claimant’s gender. 
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Women who fear persecution for reasons solely pertaining to kinship, i.e. because of the 
Status, activities or views of their spouses, parents, and siblings, or other family members. 
Such cases of "persecution of kin" typically involve violence or other forms of harassment 
against women, who are not themselves accused of any antagonistic views or political 
convictions, in order to pressure them into revealing information about the whereabouts or 
the political activities of their family members. Women may also have political opinions 
imputed to them based on the activities of members of their family. 


Women who fear persecution resulting from certain circumstances of severe discrimination 
on_ grounds of gender or acts of violence either by public authorities or at the hands of 
private citizens from whose actions the state is unwilling or unable to adequately protect 
the concemed persons. In the refugee law context, such discrimination may amount to 
persecution if it leads to consequences of a substantially prejudicial nature for the claimant 
and if it is imposed on account of any one, or combination, of the statutory grounds for 
persecution. 


Women who fear persecution as the consequence for failing to conform to, or for 
transgressing, certain gender-discriminating religious or customary laws and practices in 
their country of origin. Such laws and practices, by singling out women and placing them 
in a more vulnerable position than men, may create conditions precedent to a gender- 
defined social group. The religious precepts, social traditions or cultural norms which 
women may be accused of violating can range from choosing their own spouses instead 
of accepting an arranged marriage to such matters as the wearing of make-up, the visibility 
or length of hair, or type of clothing a woman chooses to wear. 
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Race: : 
There may be cases where a woman claims a fear of persecution because of her race and her gender. 


For example, an Asian woman in an African society can be persecuted not only for her race, but also 
for her gender. 


Religion: 

A aaah who in an Islamic society, for example, chooses not to subscribe to or follow the precepts 
of a state religion may be at risk of persecution for. reasons of religion. In the context of the 
Convention refugee definition, the notion of religion may encompass, among other freedoms, the 
freedom to hold a belief system of one’s choice or not to hold a particular belief system and the 
freedom to practise a religion of one’s choice or not to practise a prescribed religion. In certain 


states, the religion assigns certain roles to women; if a woman does not fulfill her assigned role and | 


is punished for that, she may have a well-founded fear of persecution for reasons of religion. A 
woman may also be perceived as expressing a political view (and have a political opinion imputed to 
her) because of her attitude and/or behaviour towards religion. 


Nationality: 
A gender-related claim of fear of persecution may be linked to reasons of nationality in situations 
where a national law causes a woman to lose her nationality (i.e. citizenship) because of marriage to 
a foreign national. What would constitute good grounds for fearing persecution is not the fact of 
losing her nationality as such (notwithstanding that such laws are discriminatory to the extent that 
they do not apply to men mamied to foreign nationals), but the consequences she may suffer as a 


result.” 


Political Opinion: 


A woman who opposes institutionalized discrimination of women, or expresses views of. 


independence from male social/cultural dominance in her society, may be found to fear persecution 
for reasons of imputed political opinion (i.e. she is perceived by the established political/social 
structure as expressing politically antagonistic views). Two considerations are of paramount 
importance when interpreting the notion of "political opinion": 


(1) Ina society where women are "assigned" a subordinate status and the authority exercised by 
men Over women results in a general oppression of women, their political protest and activism 
do not always manifest themselves in the same way as those of men.’ 


The political nature of oppression of women in the context of religious laws and ritualization 
should be recognized. Where tenets of the goveming religion in a given country require certain 
kinds of behaviour exclusively from women, contrary behaviour may be perceived by the 
authorities as evidence of an unacceptable political opinion that threatens the basic structure 
from which their political power flows. 
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In considering the application of the "membership in a particular social group" category, 
reference should be had to the IRB Preferred Position Paper, Membership in a Particular Social 
Group as a Basis for a Well-Founded Fear of Persecution.‘ 


Family as a particular social group 


There is jurisprudential authority for recognizing claims grounded in familial affiliation 
(i.e. where kinship is the risk factor) as coming within the ambit of the "membership in a 
particular social group” category. See, for example, A/-Busaidy, Talal Ali Said v. MEJ.,° 


...the [Immigration and Refugee] Board has committed reviewable error in not giving 
due effect to the applicant’s uncontradicted evidence with respect to his membership 
in a particular social group, namely, his own immediate family. 


Gender-defined particular social group 


There is increasing international support for the application of the particular social group 
ground to the claims of women who allege a fear of persecution solely by reason of their 
gender, See Conclusion No. 39 (XXXVI) Refugee Women and International Protection, 
1985, where the Executive Committee of the United Nations High Commissioner for 
Refugees (UNHCR)... 


(k) Recognized that States, in the exercise of their sovereignty, are free to adopt the 
interpretation that women asylum-seekers who face harsh or inhuman treatment due 
to their having transgressed the social mores of the society in which they live may be 
considered as a "particular social group” within the meaning of Article 1 A(2) of the 

1951 United Nations Refugee Convention. 


-In applying the "membership in a particular social group" category as a ground for gender-related 
fear of persecution, two considerations are necessary: 


(1) Most of the gender-specific claims involving fear of persecution for transgressing religious 
or social norms may be determined on grounds of religion or political opinion. Such 
women may be seen by the governing authorities or private citizens as having made a 
religious or political statement in transgressing those norms of their society, even though 
UNHCR Conclusion No. 39 above, contemplates the use of particular social group as an 
appropriate ground. 


Women Refugee Claimants Fearing Gender-Related Persecution 5 


(2) Fora woman to establish a well-founded fear of persecution by reason of her membership 
-* in a gender-defined particular social group:’ 


the fact that the particular social group consists of large numbers of the female 
population in the country concemed is irrelevant - race, religion, nationality and 
political opinion are also characteristics that are shared by large numbers of 


people. 


what is relevant is evidence that the particular social group suffers or fears to 
suffer severe discrimination or harsh and inhuman treatment that is distinguished 
from the situation of the general population, or from other women. 


a sub-group of women can be identified by reference to the fact of their exposure 
or vulnerability for physical, cultural or other reasons, to violence, including 
domestic violence, in an environment that denies them protection. These women 

face violence amounting to persecution, because of their particular vulnerability 
as women in their societies and because they are so unprotected.* 


refugee status being an individual remedy, whether or riot it is based on social 
group membership, the woman will need to show that she has a genuine fear of 
harm, that her gender is the reason for the feared harm, that the harm is 
sufficiently serious to amount to persecution, that there is a reasonable possibility 
for the feared persecution to occur if she is to return to her country of origin and 
she has no reasonable expectation of adequate national protection. 


— 
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Claims involving gender-related fear of persecution often fall quite comfortably within one of the 
five grounds of the Convention refugee definition. The difficulty sometimes lies in establishing 
' whether the various forms of prejudicial treatment or sanctions imposed on women making such 
claims come within the scope of the concept of "persecution". 


The circumstances which give rise to women’s fear of persecution are often unique to 
women.” The existing bank of jurisprudence on the meaning of persecution is based on, for 
the most part, the experiences of male claimants. Aside from a few cases of rape, the 
definition has not been widely applied to female-specific experiences, such as infanticide, 
genital mutilation, bride- “burning, forced marriage, domestic violence, forced abortion, or 
compulsory sterilization.’° 


The fact that violence, including sexual and domestic violence, against women is universal 
is urelevant when determining whether rape, and other gender-specific crimes consttute 
forms of persecution. The real issues are whether the violence--experienced or feared--is a 
serious violation of a fundamental human right for a Convention ground’ and in what 
circumstances can the risk of that violence be said to result from a failure of state 


protection.’ 


The social, cultural, traditional and religious norms and the laws affecting women in the 
claimant’s country of ‘origin ought to be assessed by reference to human nghts instruments 
which provide a framework of international standards for recognizing the protection needs 
of women. What constitutes permissible conduct by a state towards women may be 
determined, therefore, by reference to international instruments such as: 


Universal Declaration of Human Rights, 

International Covenant on Civil and Political Rights, 

International Covenant on Economic, Social and Cultural Rights, 

Convention on the Elimination of All’ Forms of Discrimination Against 
Convention on the Political Rights of Women, 

Convention on the Nationality of Married Women. 
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A woman's claim to Convention refugee status cannot be based solely on the fact that she 
is subject to a national policy or law to which she objects. The claimant will need to 


establish that: 


(a) the policy or law is inherently persecutory, or 
(b) the policy or law is used as a means of persecution for one of the enumerated 


reasons; or a Je 
(c) the policy or law, although having legitimate goals, is administered through 


persecutory means; or oe 
the penalty for non-compliance with the policy or law is disproportionately severe. 


(d) 


In assessing a woman’s claim of gender-related fear of persecution, the evidence must show that 
what the claimant genuinely fears is persecution for a Convention reason as distinguished from 
random violence or random criminal activity perpetrated against her as an individual. The central 
factor in such an assessment is, of course, the claimant’s particular circumstances in relation to 
both the general human rights record of her country of origin and the experiences of other 
similarly situated women. Evaluation of the claimant’s whole evidence as to weight and 
credibility ought to be conducted in light of the following considerations, among others: 


A gender-related claim cannot be rejected simply because the claimant 
comes from a country where women face generalized oppression and 
violence and the claimant’s fear of persecution is not identifiable to her 
on the basis of an individualized set of facts. This so-called 
“particularized evidence rule" was rejected by the Federal Court of 
Appeal in Salibian v. M.EJ.,'* and other decisions. 


Where a gender-related claim involves threats of or actual sexual violence 
at the hands of authorities (or private citizens not susceptible to state 
control), the claimant may have difficulties in substantiating her claim 
with any "statistical data" on the incidence of sexual violence in her 
country of omgin. . 


Decision-makers should consider evidence ‘indicating a failure of state 
protection in that governing institutions and/or their agents in the 
claimant’s country of origin may have condoned the instances of sexual 
violence if they had been aware of them or did nothing to prevent them. 


———— eee 
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Women refugee claimants face special problems in demonstrating that their claims are credible 
and trustworthy. Some of the difficulties may arise because of cross-cultural 
misunderstandings.'* For example: 


Women from societies where the preservation of one’s virginity or marital dignity is the 
cultural norm may be reluctant to disclose their sad experiences of sexual violence in order 
to keep their "shame" to themselves alone and not dishonour their family or community. 


Women from certain cultures where men do not share the details of their political, military 
or even social activities with their spouses, daughters or mothers may find themselves in a 
difficult situation when questioned about the experiences of their male relatives. | 


Women refugee claimants who have suffered sexual violence, may exhibit a pattern of 
symptoms referred to as Rape Trauma Syndrome,'® and may require extremely sensitive 
handling. Similarly, women who have suffered domestic violence may also be reluctant to 
testify.’ In some cases it will be appropriate to consider whether claimants should be 
allowed to have the option of providing their testimony outside the hearing room by 
affidavit or by videotape, or in front of members and refugee hearing officers specifically 
trained in dealing with violence against women. Members should be familiar with the 
UNHCR Executive Committee Guidelines on the Protection of Refugee Women." 
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1. Assess the particular circumstances which have given rise to the claimant's fear of 
persecution. 


* Is the form of harm feared by the claimant one that is directed at or experienced 
predominantly by women: 


. because of reasons pertaining to kinship? 
ii. as a result of severe discrimination against women? 

iii. on grounds of religious precepts, social mores, legal or cultural norms? 
iv. because of their exposure or vulnerability for physical, cultural or other 
reasons, to violence, including domestic violence, in an environment that 
denies them protection. 


Assess the general conditions in the claimant’s country of origin. 


(a) Is the social and political position of women in that country such that it 
engenders the degree of discrimination likely to amount to persecution? 

(b) Are there oppressive laws and regulations imposed specifically upon women 
or certain women? How severe are the penalties for non-compliance? 

(c) Do the state authorities inflict, condone or tolerate violence, including sexual 
or domestic violence? Do non-state groups or individuals use sexual violence 

‘ against women as a means of punishing or reinforcing their dominance over 
other groups? 


Determine the seriousness of the treatment which the claimant fears. 


(a) For the treatment to likely amount to persecution, it must be a serious form 
of harm which detracts from women’s human rights and fundamental 
freedoms. j . ; 

(b) In passing judgment on what kinds of treatment are considered persecution, 

_ an objective standard is provided by intermational human rights instruments 
that declare the lowest common denominator of protected interests. 


Ascertain whether the claimant’s fear of persecution is for any one, or a 
combination, of the grounds enumerated in the Convention refugee definition. 


Is adequate state protection available to the claimant? 


Determine whether, under all the circumstances including the possibility of an 
internal flight alternative, the claimant’s fear of persecution is well-founded. 
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*x 


Please note that all of the sources referred to in the endnotes can be found in the 
IRB Documentation Centres. 


See generally M. Meyer, "Oppression of Women and Refugee Status", in Proceedings of 
the International Seminar on Refugee Women (Amsterdam: Dutch Refugee Council, 1985) 
at pp. 30-33, and A.B. Johnsson, "The International Protection of Women Refugees - A 
Summary of Principal Problems and Issues" €1989)1 Jnternational Journal of Refugee Law 
221, at pp. 223-224, for a more detailed discussion of the different categories of women 
refugee claimants. Similar categories have been used in the Amnesty International report, 
Women in the Front Line: Human Rights Violations Against Women (New York: Amnesty 
International Publications, 1991) at pp. 1-3, in enumerating human nights violations against 
women. : 


A separate issue to be determined is whether the woman concerned has acquired her 
spouse’s nationality by reason of which she may be able to avail herself of the protection 
of that country. 


See F. Stairs & L. Pope, "No Place Like Home: Assaulted Migrant Women’s Claims to 
Refugee Status" (1990) 6 Journal of Law and Social Policy 148, at p. 163, where the 
authors assert that, "Where an ostensibly non-political act such as choice of dress is seen 
to in fact be political in nature, it may provide the basis for a claim to refugee status." 


J. Greatbatch, in "The Gender Difference: Feminist Critiques of Refugee Discourse” (1989) 
1 International Journal of Refugee Law 518, gives examples of how the refusal by Iranian 
women to conform to the dress code can be viewed as opposition to the Iranian 
government, thereby constituting a political act. The author also discusses the development 
of Chilean communal kitchens and co-operative nurseries and the search for missing 
relatives as examples of how Chilean women demonstrated their resistance to the Pinochet 
regime. 


See also, Shahabaldin, Modjgan v. MJ. (IAB V85-6161), MacLeod, Mawani, Singh, 
March 2, 1987, where the former Immigration Appeal Board found the claimant to be a 
Convention refugee on the basis of her political opinion, because she opposed the Iranian 
laws governing dress. 


In CRDD T90-01845, Jackson, Wright (dissenting in part), December 21, 1990, the Refugee 
Division was of the view that the claimant’s opposition to the government’s enforcement 
of the dress laws, "could possibly result in her being persecuted because of political opinion 
should she be returned to Iran." The panel noted that Iranian women are subject to 
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"extreme discrimination”. , | 
(Ottawa: Immigration and Refugee Board, March 1992) 
(F.C.A., no. A-46-91), Heald, Hugessen, Stone, January 17, 1992, at 3. 


The former Immigration Appeal Board also considered the family as consututng a 
"particular social group" in Astudillo v. M.EJ. (1979), 31 N.R. 121 (F.C.A.), Barra- 
Velasquez, Marie Mabel De La v. M.EJ. (IAB 80-6330), Hlady, Weselak, Howard, April 
29, 1981, and in Zarketa, Ignacio v. MJ. IAB M81-9776), D. PINE Suppa, Tisshaw, 
February 6, 1985. 


- Several Refugee Division decisions have also found women to be members of a particular 
social group, the family. See, for example, CRDD M89-02465, Hebert, Champoux-Ohrt 
(Dissident), January 4, 1990, and CRDD T89-03943, Kapasi, Jew, July 25, 1990, where a 
political opinion was imputed to the Somali claimant because of the actions of her brothers. 
‘See also CRDD M89-00057, Wills, Gauthier, February 16, 1989, where the Iranian 
claimant was found to be a member of the social group, "a pro-Shah family", and CRDD 
M89-00971, Wolfe, Hendricks, June 13, 1989, where the Refugee Division found the 
Peruvian claimant to be a member of a particular social group, her family. In CRDD M89- 
01098, Van der Buhs, Lamarche, June 14, 1989, the Sr Lankan claimant was also found 
to be a refugee because she is a young Tamil in a Tamil family. 


In CRDD T89-02313, T89-02314, T89-02315, Teitelbaum (dissenting), Sri-Skanda-Rajah, 
October 17, 1990, the Refugee Division found that the Guatemalan claimant was found to 
be a member of the social group, "targeted family". The Refugee Division, in CRDD C90- 
00299, C90-00300, Lo, Pawa, December 18, 1990, also found a Salvadoran claimant to 
belong to the particular social group, her husband’s family. 


In July 1991, the UNHCR Executive Committee released Guidelines on the Protection of 
Refugee Women, EC/SCP/67 (July 22, 1991). These guidelines stress that women, 


...fearing persecution or severe discrimination on the basis of their 
gender should be considered a member of a social group for the 
purposes of determining refugee status. Others may be seen as 
having made a religious or political statement in transgressing the 
social norms of their society. 


In an Information Note submitted by the High Commissioner with the release of the above 
Guidelines, it was noted that “ensuring the protection of refugee women requires 
compliance not only with the 1951 Convention and its 1967 Protocol, but also with other 
relevant international instruments.” (at p. 1) 


During its 41st session in 1990, the UNHCR Executive Committee stated that severe 
discrimination experienced by women and prohibited by the Convention on the Elimination 


SS 
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of all Forms of Discrimination Against Women (CEDAW) can form the basis for the 
granting of refugee status. The importance of documentation regarding gender-based 
persecution and its consequences in the countries of origin of refugee women was 
discussed. See in this regard, the UNHCR Executive Committee, Note on Refugee Women 
and International Protection, EC/SCP/59 (August 28, 1990) at p. 5. 


The UNHCR has noted repeatedly that refugee women have special needs in the area of 
protection, See, for example, the discussion at the 41st session in the Note on Refugee 
Women and International Protection, ibid. at pp. 2-4. See also the United Nations General 
Assembly, Executive Committee of the High Commissioner’s Programme, Report on 
Refugee Women, A/AC.96/727 (July 19, 1989) at p. 2.. 


It is interesting to observe that the European Parliament, as early as 1984, had passed a 
resolution similar to the 1985 UNHCR Resolution. The European Parliament called upon 
member states "to apply the UN treaty of 1951, as well as the 1967 Protocol regarding the 
status of refugees, in accordance with this interpretation." For a discussion of the resolution 
of the European Parliament, see the Proceedings of the International Seminar on Refugee 
Women (Amsterdam: Dutch Refugee Council, 1985) at p. 33. 


In 1984, the Dutch Refugee Council issued the following policy directive: 


It is the opinion of the Dutch Refugee Council that persecution for 
reasons of membership of a particular social group, may also be 
taken to include persecution because of social position on the basis 
of sex. This may be especially true in situations where 
discrimination against women in society, contrary to the rulings of 
international law, has been institutionalized and where women who 
oppose this discrimination, or distance themselves from it, are 
faced with drastic sanctions, either from the authorities themselves, 
or from their social environment, where the authorities are 
unwilling or unable to offer protection. 


Although the former Immigration Appeal Board decided few claims dealing specifically 
with gender-related persecution, there is one decision that merits discussion. In Incirciyan, 
Zeyiye v. M.EJ. (LAB M87-1541X, M87-1248), P. Davey, Cardinal, Angé, August 10, 
1987, an Armenian claimant and her daughter who had been living in Turkey, were found 
to be refugees on the basis of membership in a particular social group, "made up of single 
women living in a Moslem country without the protection of a male relative (father, 
brother, husband, son)." Since the claimant had requested and had been refused the 
protection of the Turkish authorities on several occasions, the Board concluded that there 
was a lack of adequate state protection. 


On several occasions, the Refugee Division has found women refugee claimants to have 
a well-founded fear of persecution by reason of their membership in a particular social 
group. In CRDD T89-06969, T89-06970, T89-06971, Nicholson, Bajwa, July 17, 1990, the 
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Refugee Division found that the.claimant and her two daughters had a well-founded fear 
of persecution on the basis of their membership in a particular social group, "consisting of 
women and girls who do not conform to Islamic fundamentalist norms." In CRDD U91- 
04008, Goldman, Bajwa, December 24, 1991, the Somali claimant was found to be a 
refugee on the basis of her membership in a particular social group, “young women without 
male -protection." The Refugee Division, in CRDD T89-02248, Maraj, E.R. Smith, April 
3,1990, found the claimant to be a member of the particular social group composed of 
women who belong to a "women’s organization objecting to the treatment of women in 


Iran." 


8. The Federal Court of Appeal in Mayers, Marcel v. M.EJ. (F.C.A., A-544-91), Isaac, Heald, 
Mahoney, November 5, 1992, raised the question, in obiter, of whether or not "Trinidadian 
women subject to wife abuse" could consttute a particular social group. 


The Refugee Division, in CRDD U92-06668, E.R. Smith, Daya, February 19, 1993, found 
that the claimant had a well-founded fear of persecution by reason of her membership in 
the particular social groups, "unprotected Zimbabwean women or girls subject to wife 
abuse" and "Zimbabwean women or girls forced to marry according to customary laws." 


Contrast this position with CRDD T92-03227, Davis, Woloschuk, November 18, 1992, 
where the panel concluded that the Ecuadoran claimant, a victim of domestic violence, 
failed to establish that her fear of persecution was connected to any of the five grounds in 
the definition of Convention refugee. In the panel’s view, "a claim based solely on the sex 
of a claimant does not fall within the parameters of the definition." The panel rejected the 
argument that "battered women who do not receive state protection” consttute a particular 
social group. In their view, it was inappropriate to define the particular social group by 
the persecution rather than examining whether or not the persecution is for any of the 
grounds in the definition of Convention refugee. 


9. Several commentators argue that the Convention refugee definition, 


..1gnores the persecution that girls and women endure, even die under, for 
stepping out of the closed circle: of social norms; choosing a husband in 
place of accepting an arranged marriage; undergoing an abortion where it 
is illegal; becoming politically active in the women’s movement. Women 
are also abandoned or persecuted for being rape victims, bearing 
illegitimate children or marrying men of different races. See L. Bonnerjea, 
Shaming the World: The Needs of Women Refugees (London: Change, 
1985) at p. 6. 


See also Greatbatch, supra, foomote 3, at p. 218, and Stairs and Pope, supra, footnote 3, 
at pp. 163-164. 


10. In L. Heise, "Crimes of Gender" (1989)2 Worldwatch 12, the many forms of violence 

against women are discussed. The author notes that, - 
eee 
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Every day, thousands of women are beaten in their homes by their partners, 
and thousands more are raped, assaulted and sexually harassed. And, there 
are the less recognized forms of violence: In Nepal, female babies die from 
neglect because parents value sons over daughters; in Sudan, girls’ genitals 
are mutilated to ensure virginity until marriage; and in India, young brides 
are murdered by their husbands when parents fail to provide enough dowry. 
In all these instances, women are targets of violence because of their sex. 
This is not random violence; the risk factor is being female. 


When considering whether sexual violence or domestic violence (which may involve both 
mental and physical suffering) are forms of.-torture or cruel, inhuman and degrading 
treatment amounting to persecution, decision-makers should examine the meaning of 
"torture" under the UN Convention Against Torture and Other Cruel, Inhuman and 
Degrading Treatment and Punishment. This Convention which, like the 1951 Refugee 
Convention, incorporates the principle of non-refoulement, defines "torture" as: 


..any act by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaining from [her] or a third 
person information or a confession, punishing [her] for an act [she] or a third person 
has committed or is suspected of having committed, or intimidating or coercing [her] 
or a third person, or for any reason based on discrimination of any kind, when such 
pain or suffering is inflicted by or at the instigation of or with the consent or 
acquiescence of a public official or other person acting in an official capacity. It does 
not include pain or suffering arising only from, inherent in or incidental to lawful 
sanctions. (Article 1) . 


In their influential study, Sexual Violence Against Refugee Women (The Hague, Ministry 
for Social Affairs, 1984) at pp. 6 & 7, CEJ. de Neef & S.J. de Ruiter document the 
manner in which sexual violence "may have played a role in the flight from the country 
of origin in any of a variety of ways: 


1. It may have been part of the way in which the persecution based on her 
political conviction was expressed; (When a woman has been 
imprisoned in the country of ongin she may have suffered sexual 
violence. Both for men and women in a number of countries sexual 
violence is an integral part of the methods of torture.) 


2. It may be that a woman by not conforming to the cultural traditions in - 
the country of origin which prescribe a certain behaviour for women is 
fearful to be subjected to violence. (An example of this type of 
violence is decapitating or stoning women who have committed 
adultery in some Islamic cultures.) 


3. It may be that through the threat of, or through actual sexual violence 
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against women, conflicts between different political or religious groups 
are decided. (An example is the ravishment of brides of Christians by 
Muslims in Turkey. Sexual violence against women here can be a 
means to hurt an entire group and to reinforce the superiority of the 
one group over the other.) 


4. It may be that women who have fled because of conditions of war or 
of a reign of terror...are a victim of sexual violence because they are 
exceptionally vulnerable when they are deprived of the men’s 
traditional protection and have lost their status of wife." 


The Dutch Refugee Council publication, Sexual Violence: You Have Hardly Any Future 
Left (Amsterdam: Dutch Refugee Council, 1987), contains a excellent discussion of the 
meaning and forms of sexual violence. Excerpts from this publication form part of the 
documentation for the workshop, "Socio-cultural Context to Refugee Claims made by 
Women - Case Studies: Iran, Somalia and Latin America,” organized by the Toronto | 
CRDD Working Group on Women Refugee Claimants, Toronto, June 21, 1990. The 
documentation is available in the Board’s regional Documentation Centres. 


During its 41st session in 1990, the UNHCR Executive Committee stated that severe 
discrimination experienced by women and prohibited by Convention on the Elimination of 
all Forms of Discrimination Against Women (CEDAW) can form the basis for the granting 
of refugee status. The importance of documentation regarding gender-based persecution and 
its consequences in the countries of origin of refugee women was discussed. See in this 
regard, the UNHCR Executive Committee, Note on Refugee Women and International 
Protection, EC/SCP/S9 (August 28,1990) at p. 5. 


[EOSO ES Cz 250: 


The UNHCR Executive Committee notes that decision-makers should refrain from asking 
women refugee claimants for details of sexual abuse. They note that, "the important thing 
in establishing a well-founded fear of persecution is to establish that some form of it has 
occurred.” Guidelines on the Protection of Refugee Women, supra, footnote 6, at p. 27 


The UNHCR Executive Committee Guidelines on Refugee Women, ibid., at p. 27, discuss 
the symptoms of Rape Trauma Syndrome as including "persistent fear, a loss of self- 
confidence and self-esteem, difficulty in concentration, an attitude of self-blame, a 
pervasive feeling of loss of control, and memory loss of distortion." 


F..Stairs & L. Pope, supra, footnote 3, at p. 202, stress that decision-makers should be, 


...Sensitive to the fact that women whose children are attached to their 
‘claim may also be reticent to describe the details of their persecution in 
front of their children. Further, if the claimant’s culture dictates that she 
Should suffer battering silently, the use of an interpreter from her 
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community may also intimidate her. 


18. It should be noted that Amnesty International, in Women in the Front Line: Human Rights 
Violations Against Women, supra, foomote 1, at p. 54, recommends that: 


In procedures for the determination of refugee status governments should 


provide interviewers trained to recognize the specific protection needs of 
women refugee and asylum-seekers. 
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RELEVANT HUMAN RIGHTS PRINCIPLES 


International human rights instruments are not binding on the Convention Refugee 
Determination Division unless they are incorporated into Canadian law. However, the 
principles enunciated in these instruments may helpfully inform the reading given to the 
definition of a Convention refugee, given that the definition is not uniquely Canadian. 


International Covenant on Civil and Political Rights (Canada acceded to 
19 August 1966): - - 


Article 3: The States Parties to the present Covenant undertake to ensure the 
equal right of men and women to the enjoyment of all civil and political 
rights set forth in the present Covenant 


International Covenant on Economic, Social and Cultural Rights (Canada acceded 
to 19 August 1966): j 


Article 3: The States Parties to the present Covenant undertake to ensure the 


equal right of men and women to the enjoyment of all economic, social and 
cultural rights set forth in the present Covenant. 


UN Convention on the Elimination of All Forms of Discrimination Against Women 
(Canada acceded to 10 January 1982): 


Article _1: For the purposes of the present Convention, the term 
"discrimination against women" shall mean any distinction, exclusion or 
Testriction made on the basis of sex which has the effect or purpose of 
impairing or nullifying the recognition, enjoyment or exercise by women, 
respective of their marital status, on a basis of equality of men and 
women, of human rights and fundamental freedoms in the political, 
economic, social, cultural, civil or any other field. 


Article 2: States Parties condemn discrimination against women in all its 
forms and agree to pursue, by all appropriate means and without delay, a 
policy of eliminating discrimination against women and, to this end, 
undertake: ; 
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(a) To embody the principle of the equality of men and women in 
their national Constitutions or other appropriate legislation if not yet 
incorporated therein, and to ensure, through law and other 
appropriate means, the practical realization of this principle; 


(e) To take all appropriate measures to eliminate discrimination 
against women by any person, organization or enterprise; 


(f) To take all appropriate measures, including legislation, to modify 
or abolish existing laws, regulations, customs and practices which 
constitute discrimination against women; 


(g) To repeal all national penal provisions which  consttute 
discnmination against women. 


Convention on the Political Rights of Women (Canada acceded to 30 April 


Article _1: Women shall -be entitled to vote in all elections on equal terms 
with men, without discrimination. 


Article 2: Women shall be eligible for election to all publicly elected bodies, 
- established by national law, on equal terms with men, without any 
discrimination. 


Article 3: Women shall be entitled to hold public office and to exercise all 
public functions, established by national law, on equal terms with men, 
without any discrimination. 


Convention on the Nationality of Married Women (Canada acceded to 19 January 
1960): 


Article 1: Each Contracting State agrees that neither the celebration nor the 
dissolution of a marriage between one of its nationals and an alien, nor the 
change of nationality by the husband during marriage, shall automatically 
affect the nationality.of the wife. 


Article 2: Each Contracting State agrees that neither the voluntary 
acquisition of the nationality of another State nor the renunciation of its 
nationality by one of its nationals shall prevent the retention of its 
nationality by the wife of such national. 
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Convention on Consent to Marriage, Minimum Age for Marriage and Registration 
of Marriages (not ratified by Canada): 


Article 1: No marmiage shall be legally entered into without the full and free 
consent of both parties, such consent to be expressed by them in person 
after due publicity and in the presence of the authority competent to 
solemnize the marriage and of witmesses, as prescribed by law.... 


Article 2: States Parties to the present Convention shall take legislative 
action to specify a minimum age for marriage. No marriage shall be legally 
entered into by any person under this age, except where a competent 
authority has granted a dispensation as to age, for serious reasons, in the 
interest of the intending spouses. 
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